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Civil Rights Act of 1866 (Excerpt)

An Act to Protect All Persons in the United States in Their Civil Rights, and Furnish the
Means of their Vindication.

Be it enacted, That all persons born in the United States and not subject to any foreign
power, excluding Indians not taxed, are hereby declared to be citizens of the United
States; and such citizens, of every race and color, without regard to any previous
condition of slavery or involuntary servitude, except as a punishment for crime whereof
the party shall have been duly convicted, shall have the same right, in every State and
Territory in the United States, to make and enforce contracts, to sue, be parties, and give
evidence, to inherit, purchase, lease, sell, hold, and convey real and personal property and
to full and equal benefit of all laws and proceedings for the security of person and
property, as is enjoyed by white citizens, and shall be subject to like punishment, pains,
and penalties, and to none other, any law, statute, ordinance, regulation, or custom, to the
contrary notwithstanding.

Section 2. And be it further enacted, That any person who, under color of any law,
statute, ordinance, regulation, or custom, shall subject, or cause to be subjected, any
inhabitant of any State or Territory to the deprivation of any right secured or protected by
this act, or to different punishment, pains, or penalties on account of such person having
at any time been held in a condition of slavery or involuntary servitude, except as a
punishment for crime whereof the party shall have been duly convicted or by reason of
his color, or race, than is prescribed for the punishment of white persons, shall be deemed
guilty of a misdemeanor, and, on conviction, shall be punished by fine not exceeding one
thousand dollars, or imprisonment not exceeding one year, or both, in the discretion of
the court.

Section 3. And be it further enacted, That the district courts of the United States . . . shall
have, exclusively of the courts of the several States, cognizance of all crimes and
offences committed against the provisions of this act, and also, concurrently with the
circuit court of the United States, of all causes, civil and criminal, affecting persons who
are denied or cannot enforce in the courts or judicial tribunals of the State or locality
where they may be any of the rights secured to them by the first section of this act. . . .

Section 4. And be it further enacted, That the district attorneys, marshals, and deputy
marshals of the United States, the commissioners appointed by the Circuit and territorial
courts of the United States, with powers of arresting, imprisoning, or bailing offenders
against the laws of the United States, the officers and agents of the Freedmen’s Bureau,
and every other officer who may be specially empowered by the President of the United
States, shall be, and they are hereby, specially authorized and required, at the expense of
the United States, to institute proceedings against all and every person who shall violate
the provisions of this act, and cause him or them to be arrested and imprisoned, or bailed,
as the case may be, for trial before such court of the United States or territorial court as
by this act has cognizance of the offence. . . .



Section 8. And be it further enacted, That whenever the President of the United States
shall have reason to believe that offences have been or are likely to be committed against
the provisions of this act within any judicial district, it shall be lawful for him, in his
discretion, to direct the judge, marshal, and district attorney of such district to attend at
such place within the district, and for such time as he may designate, for the purpose of
the more speedy arrest and trial of persons charged with a violation of this act; and it
shall be the duty of every judge or other officer, when any such requisition shall be
received by him, to attend at the place and for the time therein designated.

Section 9. And be it further enacted, That it shall be lawful for the President of the United
States, or such person as he may empower for that purpose, to employ such part of the
land or naval forces of the United States, or of the militia, as shall be necessary to prevent
the violation and enforce the due execution of this act.

Section 10. And be it further enacted, That upon all questions of law arising in any cause
under the provisions of this act a final appeal may be taken to the Supreme Court of the
United States.



U.S. Constitution: Fourteenth Amendment

Fourteenth Amendment - Rights Guaranteed Privileges and Immunities of
Citizenship, Due Process and Equal Protection

Section. 1. All persons born or naturalized in the United States and subject to the
jurisdiction thereof, are citizens of the United States and of the State wherein they reside.
No State shall make or enforce any law which shall abridge the privileges or immunities
of citizens of the United States; nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any person within its jurisdiction the
equal protection of the laws.

Section. 2. Representatives shall be apportioned among the several States according to
their respective numbers, counting the whole number of persons in each State, excluding
Indians not taxed. But when the right to vote at any election for the choice of electors for
President and Vice President of the United States, Representatives in Congress, the
Executive and Judicial officers of a State, or the members of the Legislature thereof, is
denied to any of the male inhabitants of such State, being twenty-one years of age, and
citizens of the United States, or in any way abridged, except for participation in rebellion,
or other crime, the basis of representation therein shall be reduced in the proportion
which the number of such male citizens shall bear to the whole number of male citizens
twenty-one years of age in such State.

Section. 3. No person shall be a Senator or Representative in Congress, or elector of
President and Vice President, or hold any office, civil or military, under the United
States, or under any State, who, having previously taken an oath, as a member of
Congress, or as an officer of the United States, or as a member of any State legislature, or
as an executive or judicial officer of any State, to support the Constitution of the United
States, shall have engaged in insurrection or rebellion against the same, or given aid or
comfort to the enemies thereof. But Congress may by a vote of two-thirds of each House,
remove such disability.

Section. 4. The validity of the public debt of the United States, authorized by law,
including debts incurred for payment of pensions and bounties for services in suppressing
insurrection or rebellion, shall not be questioned. But neither the United States nor any
State shall assume or pay any debt or obligation incurred in aid of insurrection or
rebellion against the United States, or any claim for the loss or emancipation of any slave;
but all such debts, obligations and claims shall be held illegal and void.

Section. 5. The Congress shall have power to enforce, by appropriate legislation, the
provisions of this article.



THE SLAUGHTERHOUSE CASES, 1872
83 U.S. 35 (1872)
Excerpt from the Dissenting Opinion by Justice Field

That amendment prohibits slavery and involuntary servitude, except as a punishment for
crime, but I have not supposed it was susceptible of a construction which would cover the
enactment in question. | have been so accustomed to regard it as intended to meet that
form of slavery which had [83 U.S. 36, 90] previously prevailed in this country, and to
which the recent civil war owed its existence, that | was not prepared, nor am | yet, to
give to it the extent and force ascribed by counsel. Still it is evidence that the language of
the amendment is not used in a restrictive sense. It is not confined to African slavery
alone. It is general and universal in its application. Slavery of white men as well as of
black men is prohibited, and not merely slavery in the strict sense of the term, but
involuntary servitude in every form.

The words 'involuntary servitude' have not been the subject of any judicial or legislative
exposition, that I am aware of, in this country, except that which is found in the Civil
Rights Act, which will be hereafter noticed. It is, however, clear that they include
something more than slavery in the strict sense of the term; they include also serfage,
vassalage, villenage, peonage, and all other forms of compulsory service for the mere
benefit or pleasure of others. Nor is this the full import of the terms. The abolition of
slavery and involuntary servitude was intended to make every one born in this country a
freeman, and as such to give to him the right to pursue the ordinary avocations of life
without other restraint than such as affects all others, and to enjoy equally with them the
fruits of his labor. A prohibition to him to pursue certain callings, open to others of the
same age, condition, and sex, or to reside in places where others are permitted to live,
would so far deprive him of the rights of a freeman, and would place him, as respects
others, in a condition of servitude. A person allowed to pursue only one trade or calling,
and only in one locality of the country, would not be, in the strict sense of the term, in a
condition of slavery, but probably none would deny that he would be in a condition of
servitude. He certainly would not possess the liberties nor enjoy the privileges of a
freeman. The compulsion which would force him to labor even for his own benefit only
in one direction, or in one place, would be almost as oppressive and nearly as great an
invasion of his liberty as the compulsion which would force him to labor for the benefit
or pleasure of another, [83 U.S. 36, 91] and would equally constitute an element of
servitude. The counsel of the plaintiffs in error therefore contend that ‘wherever a law of a
State, or a law of the United States, makes a discrimination between classes of persons,
which deprives the one class of their freedom or their property, or which makes a caste of
them to subserve the power, pride, avarice, vanity, or vengeance of others," there
involuntary servitude exists within the meaning of the thirteenth amendment.

It is not necessary, in my judgment, for the disposition of the present case in favor of the
plaintiffs in error, to accept as entirely correct this conclusion of counsel. It, however,
finds support in the act of Congress known as the Civil Rights Act, which was framed
and adopted upon a construction of the thirteenth amendment, giving to its language a
similar breadth. That amendment was ratified on the eighteenth of December, 1865,26



and in April of the following year the Civil Rights Act was passed. 27 Its first section
declares that all persons born in the United States, and not subject to any foreign power,
excluding Indians not taxed, are ‘citizens of the United States," and that 'such citizens, of
every race and color, without regard to any previous condition of slavery, or involuntary
servitude, except as a punishment for crime, whereof the party shall have been duly
convicted, shall have the same right in every State and Territory in the United States, to
make and enforce contracts, to sue, be parties, and give evidence, to inherit, purchase,
lease, sell, hold, and convey real and personal property, and to full and equal benefit of
all laws and proceedings for the security of person and property, as enjoyed by white
citizens.'

This legislation was supported upon the theory that citizens of the United States as such
were entitled to the rights and privileges enumerated, and that to deny to any such citizen
equality in these rights and privileges with others, was, to the extent of the denial,
subjecting him to an involuntary [83 U.S. 36, 92] servitude. Senator Trumbull, who drew
the act and who was its earnest advocate in the Senate, stated, on opening the discussion
upon it in that body, that the measure was intended to give effect to the declaration of the
amendment, and to secure to all persons in the United States practical freedom. After
referring to several statutes passed in some of the Southern States, discriminating
between the freedmen and white citizens, and after citing the definition of civil liberty
given by Blackstone, the Senator said: 'l take it that any statute which is not equal to all,
and which deprives any citizen of civil rights, which are secured to other citizens, is an
unjust encroachment upon his liberty; and it is in fact a badge of servitude which by the
Constitution is prohibited.'

By the act of Louisiana, within the three parishes named, a territory exceeding one
thousand one hundred square miles, and embracing over two hundred thousand people,
every man who pursues the business of preparing animal food for market must take his
animals to the buildings of the favored company, and must perform his work in them, and
for the use of the buildings must pay a prescribed tribute to the company, and leave with
it a valuable portion of each animal slaughtered. Every man in these parishes who has a
horse or other animal for sale, must carry him to the yards and stables of this company,
and for their use pay a like tribute.

He is not allowed to do his work in his own buildings, or to take his animals to his own
stables or keep them in his own yards, even though they should be erected in the same
district as the buildings, stables, and yards of the company, and that district embraces
over eleven hundred square miles. The prohibitions imposed by this act upon butchers
and dealers in cattle in these parishes, and the special privileges conferred upon the
favored corporation, are similar in principle and as odious in character as the restrictions
imposed in the last century upon the peasantry in some parts of France, where, as says a
French [83 U.S. 36, 93] writer, the peasant was prohibited ‘to hunt on his own lands, to
fish in his own waters, to grind at his own mill, to cook at his own oven, to dry his
clothes on his own machines, to whet his instruments at his own grindstone, to make his
own wine, his oil, and his cider at his own press, . . . or to sell his commodities at the
public market.' The exclusive right to all these privileges was vested in the lords of the



vicinage. 'The history of the most execrable tyranny of ancient times," says the same
writer, ‘offers nothing like this. This category of oppressions cannot be applied to a free
man, or to the peasant, except in violation of his rights.'

But if the exclusive privileges conferred upon the Louisiana corporation can be sustained,
it is not perceived why exclusive privileges for the construction and keeping of ovens,
machines, grindstones, wine- presses, and for all the numerous trades and pursuits for the
prosecution of which buildings are required, may not be equally bestowed upon other
corporations or private individuals, and for periods of indefinite duration.

It is not necessary, however, as | have said, to rest my objections to the act in question
upon the terms and meaning of the thirteenth amendment. The provisions of the
fourteenth amendment, which is properly a supplement to the thirteenth, cover, in my
judgment, the case before us, and inhibit any legislation which confers special and
exclusive privileges like these under consideration. The amendment was adopted to
obviate objections which had been raised and pressed with great force to the validity of
the Civil Rights Act, and to place the common rights of American citizens under the
protection of the National government. It first declares that ‘all persons born or
naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the
United States and of the State wherein they reside." It then declares that 'no State shall
make or enforce any law which shall abridge the privileges or immunities of citizens of
the United States, nor shall any State deprive any person of life, liberty, or property,
without due [83 U.S. 36, 94] process of law, nor deny to any person within its jurisdiction
the equal protection of the laws.'



LOCHNER V. NEW YORK, 1905
198 U.S. 45 (1905)
Excerpts from the Majority Opinion by Justice Peckham

The indictment, it will be seen, charges that the plaintiff in error violated the 110" section
of article 8, chapter 415, of the Laws of 1897, known as the labor law of the state of New
York, in that he wrongfully and unlawfully required and permitted an employee working

for him to work more than sixty hours in one week.

The statute necessarily interferes with the right of contract between the employer and
employees, concerning the number of hours in which the latter may labor in the bakery of
the employer. The general right to make a contract in relation to his business is part of the
liberty of the individual protected by the 14th Amendment of the Federal Constitution. ...
Under that provision no state can deprive any person of life, liberty, or property without
due process of law. The right to purchase or to sell labor is part of the liberty protected by
this amendment, unless there are circumstances which exclude the right. There are,
however, certain powers, existing in the sovereignty of each state in the Union, somewhat
vaguely termed police powers, the exact description and limitation of which have not
been attempted by the courts.

Those powers, broadly stated, and without, at present, any attempt at a more specific
limitation, relate to the safety, health, morals, and general welfare of the public. ...

We think the limit of the police power has been reached and passed in this case.

There is, in our judgment, no reasonable foundation for holding this to be necessary or
appropriate as a health law to safeguard the public health, or the health of the individuals
who are following the trade of a baker. If this statute be valid, and if, therefore, a proper
case is made out in which to deny the right of an individual, sui juris, as employer or
employee, to make contracts for the labor of the latter under the protection of the
provisions of the Federal Constitution, there would seem to be no length to which
legislation of this nature might not go. ...

It is manifest to us that the limitation of the hours of labor as provided for in this section
of the statute under which the indictment was found, and the plaintiff in error convicted,
has no such direct relation to, and no such substantial effect upon, the health of the
employee, as to justify us in regarding the section as really a health law. It seems to us
that the real object and purpose were simply to regulate the hours of labor between the
master and his employees (all being men, Sui juris), in a private business, not dangerous
in any degree to morals, or in any real and substantial degree to the health of the
employees. Under such circumstances the freedom of master and employee to contract
with each other in relation to their employment, and in defining the same, cannot be
prohibited or interfered with, without violating the Federal Constitution.



