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long pursued, the legislature has judged to be detrimental to the health
of-the employees, and, so long as there are reasonable grounds for
believing that this is so, its decision upon this subject cannot be reviewed
by the Federal courts. . . .

The legislgture has also recognized the fact, whieh the experience of
legislators in many states has corroborated, th e proprietors of these
establishments ahd their operatives do nogsfand upon an equality, and

rally desire to obtain as.much labge as possible from their employees,
while the latter are often 1 y the fear of discharge to conform to

ture may properly interpose its authority\_. .
We are of opinion that the act in question was a valid exercise of the
police pawer of the State, and the judgmentS\of the Supreme Court of

Utah are, therefore, Affirmed.
Mr. Justice Brewer and Mr. Justice Peckham dissented.

3
Lochner v. New York (1905)

At issue in the Lochner case was a section of a New York law of 1896,
sustained by the state courts, that limited bakers to a ten-hour day and
sixty-hour week. Other sections of the law, which were uncontested, pro-
vided health regulations for bakeries in areas such as drainage and venti-
lation. New York’s attorney general, Julius M. Mayer, contended that the
disputed section of the law was a valid exercise of the police power because
long hours were detrimental to bakers’ health. In a 5—4 decision, the
Supreme Court rejected Mayer's claim. Although freedom of conmtract
could be limited, said the majority opinion by Justice Rufus W. Peckham,
there were also limits to the exercise of the police power, which in this
instance was unreasonable. The New York law tnvolved “neither the
safety, the morals, nor the welfare of the public”; bakers were not “wards of

198 U.S. 45 (1905).
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the state” or unequal “in intelligence and capacity to men in other trades”;
hours limitations on “grown and intelligent men” were “mere meddlesome
interferences with the rights of the individual”; other sections of the law in
question sufficed to protect the health of bakers; and, finally, were bakers’
rights of freedom of contract curtailed, there would be no limit to legisla-
tive regulation of all occupations.

The majority opinion in Lochner v. New York set the stage for the
Muller case by pointing to defects in New York’s argument. According to
the majority opinion, the state had not done enough to prove the “reason-
ableness” of the law. “There must be more than the mere fact of the
possible existence of some small amount of unhealthiness to warrant legis-
lative interference with liberty,” Justice Peckham declared. “There must be
some fair ground, reasonable in and of itself, to say that there is a mate-
rial danger to the public health or the employees, if the hours of labor are
not curtailed.” In dissenting opinions, to which reformers would frequently
refer, Justices John Marshall Harlan and Oliver Wendell Holmes attacked
the majority decision. Justice Harlan presented ‘health” evidence that had
been cited by the New York Court of Appeals to support the reasonableness
of the law. Justice Holmes accused the majority opinion of substituting the
Court’s views for that of the legislature and of voicing a theory of laissez-
faire that was not written into the Constitution.

If called on to defend the maximum-hours provision of the New York
law in 1905, what arguments would you have presented? If asked to write
a fourth opinion in this case, how would you either amplify or dissent
from the majority opinion?

Mr. Justice Peckham delivered the opinion of the Court. . ..

The statute necessarily interferes with the right of contract between
the employer and employees, concerning the number of hours in which
the latter may labor in the bakery of the employer. The general right to
make a contract in relation to his business is part of the liberty of the
individual protected by the Fourteenth Amendment of the Federal Con-
stitution. Aligeyer v. Louisiana. . . . Under that provision no State can
deprive any person of life, liberty, or property without due process of law.
... There are, however, certain powers, existing in the sovereignty of each
State in the Union, somewhat vaguely termed police powers [which]
relate to the safety, health, morals, and general welfare of the public. . . .

It must of course be conceded that there is a limit to the valid exercise
of the police power by the State. . . . In every case that comes before this
court, therefore, where legislation of this character is concerned . . . the
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question necessarily arises: Is this a fair, reasonable, and appropriate
exercise of the police power of the State, or is it an unreasonable,
unnecessary, and arbitrary interference with the right of the individual to
his personal liberty or to enter into those contracts in relation to labor
which may seem to him appropriate or necessary for the support of
himself and his family? . .-

The question whether this act is valid as a labor law, pure and
simple, may be dismissed in a few words. There is no reasonable
ground for interfering with the liberty of person or the right of free
contract, by determining the hours of labor, in the occupation of a
baker. There is no contention that bakers as a class are not equal in
intelligence and capacity to men in other trades or manual occupations,
or that they are not able to assert their rights and care for themselves
without the protecting arm of the State. . . . They are in no sense wards

of the State. . . . [A] law like the one before us involves neither the

safety, the morals, nor the welfare of the public. . . . The law must be

upheld, if at all, as a law pertaining to the health of the individual

leness engaged in the occupation of a baker. It does not affect any other

1g the portion of the public. . . . Clean and wholesome bread does not depend

1ssez- upon whether the baker works but ten hours per day or only sixty

~— hours a week. The limitation of the hours of labor does not come within
York the police power on that ground.

write ... The mere assertion that the subject relates though but in a remote

issent degree to the public health does not necessarily render the enactment

valid. The act must have a more direct relation, as a means to an end, and
the end itself must be appropriate and legitimate. . . .

... This case has caused much diversity of opinion in the state courts
... [TIhe Court of Appeals has upheld the act as . . . a health law. One of

ween the judges of the Court of Appeals, in upholding the law, stated that. . .
vhich the regulation in question could not be sustained unless they were able
tht to to say, from common knowledge, that working in a bakery and candy
f the factory was an unhealthy employment. The judge held that, while the
Con- evidence was not uniform, it still led him to the conclusion that the
2 can occupation of a baker or confectioner was unhealthy and tended to result
flaw. in diseases of the respiratory organs. Three of the judges dissented from
each that view, and they thought the occupation of a baker was not to such an
hich] extent unhealthy as to warrant the interference of the legislature with the
C.... liberty of the individual.
rcise We think the limit of the police power has been reached and passed in
i - this case. There s, in our judgment, no reasonable foundation for holding
- e this to be necessary or appropriate as a health law to safeguard the public

hﬁ pa—
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health or the health of the individuals who are following the trade of a
baker.

... To the common understanding the trade of a baker has never
been regarded as an unhealthy one. Very likely physicians would not
recommend the exercise of that or of any other trade as a remedy for
ill health. . . . There must be more than the mere fact of the possible
existence of some small amount of unhealthiness to warrant legislative
interference with liberty. It is unfortunately true that labor, even in any
department, may possibly carry with it the seeds of unhealthiness. But
are we all, on that account, at the mercy of legislative majorities? . . .
No trade, no occupation, no mode of earning one’s living, could escape
this all-pervading power, and the acts of the legislature in limiting the
hours of labor in all employments would be valid, although such lim-
itation might seriously cripple the ability of the laborer to support
himself and his family. . . . '

It is also urged, pursuing the same line of argument, that it is to the
interest of the State that its population should be strong and robust, and
therefore any legislation which may be said to tend to make people
healthy must be valid as health laws, enacted under the police power. If
~ this be a valid argument and a justification for this kind of legislation, it
follows that the protection of the Federal Constitution from undue inter-
ference with liberty of person and freedom of contract is visionary. . . .
Scarcely any law but might find shelter under such assumptions. . . . Not
only the hours of employees, but the hours of employers, could be
regulated, and doctors, lawyers, scientists, all professional men, as well
as athletes and artisans, could be forbidden to fatigue their brains and
bodies in prolonged hours of exercise, lest the fighting strength of the
State be impaired. We mention these extreme cases because the conten-
tion is extreme. . . . [W]e think that such a law as this, although passed
in the assumed exercise of the police power, and as relating to the public
health, or the health of the employees named, is not within that power,
and is invalid. . . . Statutes of the nature of that under review, limiting the
hours in which grown and intelligent men may labor to earn their living,
are mere meddlesome interferences with the rights of the individual. . . .

Justice Harlan, with whom Justice White and Justice Day concurred,
dissenting.

While this court has not attempted to mark the precise boundaries of
what is called the police power of the State, the existence of the power
- has been uniformly recognized, both by the Federal and state courts.
All the cases agree that this power extends at least to the protection of
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the lives, the health, and the safety of the public against the injurious
exercise by any citizen of his own rights. . . .

It is plain that this statute was enacted in order to protect the physical
well-being of those who work in bakery and confectionery establish-
ments. It may be that the statute had its origin, in part, in the belief that
employers and employees in such establishments were not upon an equal
footing, and that the necessities of the latter often compelled them to
submit to such exactions as unduly taxed their strength.

Be this as it may, the statute must be taken as expressing the belief of
the people of New York that, as a general rule, and in the case of the
average man, labor in excess of sixty hours during a week in such
establishments may endanger the health of those who thus labor. .. .1
submit that this court will transcend its functions if it assumes to annul
the statute of New York. It must be remembered that this statute does
not apply to all kinds of business. It applies only to work in bakery and
confectionery establishments, in which, as all know, the air constantly
breathed by workmen is not as pure and healthful as that to be found in
some other establishments or out of doors.

Professor Hirtin his treatise on the “Diseases of the Workers” has said:
“The labor of the bakers is among the hardest and most laborious
imaginable, because it has to be performed under conditions injurious to
the health of those engaged in it. It is hard, very hard work, not only
because it requires a great deal of physical exertion in an overheated
workshop and during unreasonably long hours, but more so because of
the erratic demands of the public, compelling the baker to perform the
greater part of his work at night, thus depriving him of an opportunity to
enjoy the necessary rest and sleep, a fact which is highly injurious to his
health.” Another writer says: “The constant inhaling of flour dust causes
inflammation of the lungs and of the bronchial tubes. The eyes also suffer
through this dust, which is responsible for the many cases of running
eyes among the bakers. The long hours of toil to which all bakers are
subjected produce rheumatism, cramps, and swollen legs. The intense
heat in the workshops induces the workers to resort to cooling drinks,
which together with their habit of exposing the greater part of their
bodies to the change in the atmosphere, is another source of a number
of diseases of various organs. Nearly all bakers are pale-faced and of more
delicate health than the workers of other crafts, which is chiefly due to
their hard work and their irregular and unnatural mode ofliving, whereby
the power of resistance against disease is greatly diminished. The aver-
age age of a baker is below that of other workmen; they seldom live over
their fiftieth year, most of them dying between the ages of forty and fifty.
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During periods of epidemic diseases the bakers are generally the first to
succumb to the disease. . ..”

A decision that the New York statute is void under the Fourteenth
Amendment will, in my opinion, involve consequences of a far-reaching
and mischievous character; for such a decision would seriously cripple
the inherent power of the States to care for the lives, health, and well-
being of their citizens. Those are matters which can be best controlled
by the States. . . .

The judgment in my opinion should be affirmed.

Mr. Justice Holmes dissenting.

... This case is decided upon an economic theory which a large part
of the country does not entertain. If it were a question whether I agreed
with that theory, I should desire to study it further and long before making
up my mind. But I do not conceive that to be my duty, because I strongly
believe that my agreement or disagreement has nothing to do with the
right of a majority to embody their opinions in law. It is settled by various
decisions of this court that state constitutions and state laws may regulate
life in many ways which we as legislators might think as injudicious or if
you like as tyrannical as this, and which equally with this interfere with
the liberty to contract. Sunday laws and usury laws are ancient examples.
Amore modern one is the prohibition of lotteries. The liberty of the citizen
to do as he likes so long as he does not interfere with the liberty of others
to do the same, which has been a shibboleth for some well-known writers,
is interfered with by school laws, by the Post Office, by every state or
municipal institution which takes his money for purposes thought desir-
able, whether he likes it or not. The Fourteenth Amendment does not
enact Mr. Herbert Spencer’s Social Statics. . .. [A] constitution is not
intended to embody a particular economic theory, whether of paternalism
and the organic relation of the citizen to the State or of laissez faire. It is
made for people of fundamentally differing views, and the accident of our
finding certain opinions natural and familiar or novel and even shocking
ought not to conclude our judgment upon the question whether statutes
embodying them conflict with the Constitution of the United States. . ..

General propositions do not decide concrete cases. The decision will
depend on a judgment or intuition more subtle than any articulate major
premise. But I think that the proposition just stated, if it is accepted, will
carry us far toward the end. Every opinion tends to become a law. I think
that the word liberty in the Fourteenth Amendment is perverted when it

! English philosopher Herbert Spencer described society as a jungle in which only the
strongest and most fit survive. His books, including Social Statics (1851), won attention in
the United States in the 1870s and 1880s.







